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Name and address ol thc
applicant

(lS'l'lN ol' thc applicant
I)atc of application
C'lausc(s1 ol'SccGn 97(2) oa
(l(lS'f / (l(lS't' Act, 2017,
undcr which thc qucstion( s)

raiscd.
[)atc ol'l)crsonal I Iearing
I)rcscnl lor thc applicant

any cvcntuality of disputc th at rn ay

thc applicant.

I)cdicatcd Frcight Corridor Corporation ol
India Lirritcd,
4th Irloor, Illock-A
SSNL lluilding, Narmada Nahcr llhawan,
Chhani Jakatr.raka, I;atch Ganj,
Vadodara, Gujaral -:190002
241\I\CCD4768M IZI]

25.0 t .202 i
(cXdXc)

arisc bclwccn thc contractor and

08.05.2023 and 29.Ott.2023
Ar.roop ()upta (C A.),
Anmol (iupta(C.A.),
Sanjccv (i upta (G.M.-(lr))

l] ricf facts:

M/s I)cdicatcd Irrcight Corridor Corporal"ion of lndia Lirnitcd

(hcrcinaftcr refcrred as Applicant), a I'SLJ under thc owncrship and

control of' Minislry o[ I{ailways & ir.rcorporatcd undcr thc Cornpanics

Act, 1956, is rcgislcrcd with thc dcpartrncnl & thcir rcgistration nurnbcr

is 24AACCI)4768MlZl\.

2. Applicant is cngagcd in thc busir.rcss of construction,

tnaintcnancc and opcration ol'dcdicatcd licight corridors. 'l'o undcnakc

this work, thcy entcr into contracl with third party contractors. -l'hc

agrccmcnts so cntcrcd ir.rto contains disputc rcsolution clausc to tacklc

-) il'l'hc applicant adopts thc (lcncral Conditions lbr Cor.r
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dcfincd in IrIDC's l:irst I,ldition 1999. Il:II)lC mcans (Fedcration

Intcrnationalc I)cs Ingcnicurs - Conscils) which is an Intcmational

Standards Organization lbr Consulting E,nginccring & Construction

'l'cchnologyl. As pcr thc prcvalcnt Indian practiccs, applicant has madc

rninor changc in sub-clausc 20.6 ol thc bid documcnt datcd 14.5.1 tl.

4. A conjoint rcading ol l.lDIC's GCC with applicant's amendcd sub-

clause 20.6, rcveals that

. Iirstly. it proviclcs lor an intcrnal disputc rcsoluti<tn ntcchanism whcrcin lor
arry disputc a I)isputc Ad.judication ll<tttd (l),41)) is constitutcdi

. l)Al] alicr hcaring thc partics. adjuclicatcs & passcs an ordcr;
o in tcrrns ol'clausc 20.1.1 ol (i(lc. l)nll is dccnrctl nol to bc actinq as an

n rhitralor:
r il'cithcr ol thc party is not satislicd with rhc dccision ol- I)All, thcy nray

within 28 days alicr rccciving lhc dscision. givc noticc to thc othcr party ol'its
dis-satislirction:

. tlrat il'such a nuticc is not givcn within stipulatcd timc pcriod. dr:cision ol'
I)AI] will bccourc linal & binding upon both rhc partics;

o that whcrc cithcr ol'thc party has givcn noticc citing dis-satislaction. disputc
lhcn approachcs lbr Arbitration whcrcin clausc 20.5 slatcs thal both partics
shall tr1 1rl scttlc thc disputc anticabll hclirlc thc collmcncclncnl olarbitration:

o arbitlation may hc comnrcnccd on or alicr thc 5(rtl' cla1, alicr thc day on which
noticc ol'dis-sirlislirction was rir ctr:

. proccss of arbitration shall bc subjcct to thc provisions ol'Indian Arhitr-ation
antl (lonciliation Act. 1996 and thc rulcs madc thcrcundcr;

r il'cithcr party is agericvctl by thc ordcr/award passcd by Arbitrat 'l\.ibunal.

such par'ly ll.lay Inovc an applicaliolr litr sctting asidc arbitral award in tcrms ol'
scction 34 ol'thc Arbitration and C'onciliation Act. 199(r:

. NI'l l Aayog viclc its OM datcd 5.9.201(r. lbr rcvival of thc constructioll scctor
and pursuant thcrcto. dircctcd that il'I)SlJs arc challcnging any awatd/ordcr
passcd against thcm by thc Arbitral 'l'ribunal. thcy arc rcquircd t<l dcposit 757o
ol'thc arnount dircctcd to bc paid in such award/rtrdcr. in an liscrow Account
against bank guaran(cc (l)O) submittcd by thc contractor lor lhc samc antount.
without prcjudicc to thc llnal ordcr o1'thc Court in thc maltcr undcr challcngc;
thal this dcposit ol- 757u arn()unt into uscrow account by thc IrSII is subjcct to
thc Iact thal thc contraclor may ask Ior payntcnl ol 15%, o[' thc amount
au,arclcd in tcnns of Cabinct Committcc ol' Ilconomic Alfairs( (l('l:A)
dccision. altcr .justilying thc utility ol'such paymcnt supportcd with authcntic
tkrcunrcnts:

o vidc OM datcd 28.1 1.2019. NI I I Aayog lunhcr clarilicd thar IXI so providcd by
thc conlractor should only bc lbr thc principal arn<tunl and not lor thc in(crcsl:

. thc rccommcndations olthc Nl'l l Aayog havc bccn acccptcd and adoptcd hy thc
Applicant:

o lalcr. tlris mcthotkrlogy ol'clcpositing 7 Stt/o <tl' lhc award amount into an cscrou,
accounl was cxtcndcd to advcrsc l)All dccisions also by thc applicant.

5 'l'hc amount so dcposiLcd by thc applicant in an cscrow accoll

as is cvidcnt, canuot bc wilhdrawn by thc contractor on his own voli

PaEe 2 of 12
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As pcr the Arbitral Award liscrow Account Agrccmcnt, thc Bankcr shall

act as the trustce of the cscrow account and in tcrms of Clausc 5 ol thc

said agrccmcnt, thc conccmcd bankcr shall withdraw and appropriatc thc

amounts from thc said cscrow account strictly in accordancc with thc

instructions issued by the applicant to the contractor.

6. In casc thc applicant succecds in thc challcngc/appeal, the

amount so dcpositcd & utiliscd by thc Contractor, is requircd to bc paid

back along with applicablc intcrcst. If thc conlractor fails to do so, the

Applicant can cn-cash thc IIG submittcd by thc contraclor.

1. In thc evcnt wherc the challcngcd ordcr/award is passcd in

favour of the corrtractor, thc Applicant will bc liable to pay the

rcrnaining 25o/o of thc ar-nount along with arry rctnaining balance in thc

cscrow account.

8. E,vcn though thc applicant has partcd away with 75%o ol thc

disputed arnount rcquired to bc paid in tcms of the DAB

dccision/arbitral award, it is thc applicant's casc that thc samc has not

bcen finally 'paid' to thc contractor but only 'dcpositcd' in an cscrow

account in accordancc with directions of Nlf'l Aayog.

9. 'l'hc applicant lurther submittcd that in tcrms of scction 7 o[ thc

CGS'I' Act" 2017, with rcspcct to thc transaction in qucstion, it cannot bc

said that thcrc is any supply ol goods/scrviccs sincc thcrc is no salc,

lransfcr, bartcr, cxchangc or disposal madc or agrccd to bc madc lor

considcration by a pcrson in thc coursc or Iurthcrancc ol busincss.

10. In vicw olthc I'orcgoing, it is thc Applicanl's clairn that hc is in

complete control of thc amount so dcpositcd in thc cscrow account since

thc contractor has to obtain his perrnission to withdraw; that thc amount

so withdrawn has to bc appropriatcd as pcr his instruction. Iiu(h

2

f0R 4

sal'cguard thc Applicant, thc contractor is also rccluircd to lirrnish



4

cquivalcnt amount dcposited by thc applicant.

I l. 'l'he applicant lurrher submitled that the amount so ldeposited,

in thc cscrow account docs not lbrm part of consideration in tcrms ol

scction 2(31) ol thc Act; that thc sub.icct transaction cannot bc

considcrcd as'paymcnt madc or to bc madc'sincc thc alnount has becn

'clcpositcd' only with thc vicw to rcvivc thc construction industry.

12. Iiurthcr, thc amount so dcposited is disputcd and thc same is yct

to bc Iinally dccidcd by thc appropriatc authority, it cannot bc said thar thc

'payrrcnt is to bc rnadc' by thc applicant to thc conlractr>r sincc on accorrlt ol'

thc pcnding litigation, thcrc is no liability Llpon thc applicanr ro pay any

amount to thc contractor. Iiurthcr, thcrc may arisc a situation whcre thc

contractor has withdrawn thc amount so dcpositcd by thc applicant and

has uliliscd thc sarnc fbr ongoing projcct/s, howcvcr, cvcn in such a

situation thc transaction is ncutral in naturc as thc contractor has

subm ittcd a IIC ol- an cquivalcnt valuc ol- thc amount dcpositcd in thc

cscl'ow rlccoun[.

l:1. 'l'hc applicant lurthcr rclicd upon thc decision of

I lon'blc I Iigh Courr ol Orissa in thc casc ol' M/s Indian Mctal

and l.erro Alloys Ltd. v/s Comrn issioncr ol Incomc 'l'ax,

Ilhubancshwar ll'l'A No. 2012014| whcrcin it was held that an

amount dcpositcd in thc cscrow account which is subjcct to

litigat.ion cannot bc considercd as 'actual paymcnt' in tcrms of

Scction 43I] ol'thc lncome 'l'ax Act, 1 961.

AAII, Karnataka in I{c: Midcon l)olymcrs l)vt. Ltd., citcd in

2020(4 I )GS1'1,-403 (AAIt-GS'I-Kar.)

a

a

14. 'I'o substantiatc his argumcnt, thc applicant has givcn an

cxamplc ol'relundablc 'sccurity dcposit', which he claims is akin to the

prcscnt disputc. 'l'l-rc sccr.r|ity dcposit is rradc to thc owner by thc pcr $
.{t

\'
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rcnting thc propcrty; that it is madc to thc owncr by guaranlcc against

darnage to propcrty or failurc to pay rent in luturc which may or may not

bc adjustcd by thc owncr of thc propcrty; that it lonns considcration

only whcn owncr of thc property adjusts thc samc with rcnt procccds.

I 5. Lastly, the applicant has tried to supplemcnt his argumcnt by

pointing out thc consequcnccs in casc, thc AAR was to rule against him by

stating that

thc contraclor will havc to issuc a tax invoicc to thc applicant to
thc cxtcnt ol- 7 5yo amoLlnt dcpositcd in cscrow accourlt, in abscncc
of any actual supply and pcnding ['inal outcomc ol' litigation;
if thc applicant succccds in litigation, say aflcr a pcriod ol 3 ycars,
contractor will not bc ablc to cithcr cancel thc invoicc by issuing
crcdit notc (as thc timc lirnit krr issuancc ol' crcdit nolc &
conscqucnlly;
adjust/rcducc ()S'l' liability will bc lapscd in tcnns ol'Scction 3aQ) of
thc Act) or scck rcfund of- taxcs alrcady paid on 75o% arnounl
dcpositcd in cscrow account (as tiurc pcriod of- clairnirrg rclund
undcr Scctiorr 54( I ) will also lapsc by thcn.

l'hc applicant vidc thcil aclditional suburission datcd 2.6.2023,

lurthcr s1a1cd as lirllows:

that prcscnt application is lllcd not lirr such cascs whcrcin in

ra

O

16. In vicw ol' thc lbrcgoing, vidc thc alorcsaid application, thc

applicant has sought advancc ruling on thc bclow mentioncd qucstion vrz

Whcthcr thc amount dcpositcd by thc applicant (75%) in cscrow account against
bank guarantcc pcnding outcomc ol'thc lurthcr challcngc against Arbitral Award or
dissatislactior.r against I)AI) decisiou. is liablc to (lS'l undcr thc prorisions ol'
C(]S'l' Act. 20I 7'.'}

2. II'thc answcr to lirst qucstion is in allirmativc. thcn. what shall bc thc 'timc ol'
supply' whcn tax on such Dnl]/arbitral au,ard is payablc to (iovcrnmcnt cxchcqucr.
i.c.. whctlrcr tax is payablc (a) whcn pafl amor-lnt (7 5tk) is dcpositcd inlo cscrow
account pcndirrg litigiation. or' (b) r.vhcn complctc award anrount ( 100(%1 is paid to
thc conlractor pul'suant to linality ol'thc dccision.

3. If answcr to Qucslion No. I is alllrmative, whcthcr thc applicant is cligiblc to claim
lnput 'l'ax Crcdit (l'l'C) thcrcupon?

a

11.

a

alrcady bccn issucd by thc contractor bcfbrc iss

lras

ol'
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a

o

I)All/arbitration award to thc applicant; that thc contraclor cannot issuc
invoicc till thc tinrc work is ccrlified by thc l:nginccr & approvcd by
I)IJCCIL;

that prcscnl application is Illcd with rcspcct to dccisions/award
I)A Illarbitration on disputcs, likc,

by

o Whcthcr cscalation (l)ricc varialion clausc) is applicablc or not as pcr thc
lcrms ol agrccmcnt;

o In tcrrns ol'provisions ol'continuous supply ol'scrvicc. disputc as to lvhclhcr
thc lcrms ofcontract has bccn iulfilled by thc contraclor as rcgards thc
quantity ol' r,vork donc:

o In case ol' incrcasc in ratc o.l'GS'l l say I 8% Iion.r crslwhilc I 2%), whclhcr
conlractor is cligiblc lbr incrcascd GS't'(6%)r

o In casc ol'shilt Iiom crstwhilc Indircct tax rcgimc to (iS'l rcgimc, whcthcr
contraclor is cligihlc lbr any incrcasc in contract valuc duc to changc in ratc
ol'taxos applicablc to thc contracl on advcnt o1'(lS't l

In addition to thc casc laws alrcady relied upon, thc applicant also rclicd
upon thc casc ol' Mugat l)ycing & Printing Mills l'l'A No. 193,
19412003 ol'(iujarat Iligh Cour1, whcrcin it was hcld that lurnishing a
llG would not tantamount to paymcnt olcxcisc duty.

18. Personal hcaring in the mattcr was hcld on 8.5.2023 and

29.8.2023 wherein thc applicant was reprcsentcd by Shri Sanjccv Gupla, GM

(l;inancc), Shri Anoop Gupta, CA and Shri Anrnol (iupta, CA. Shri Sanjccv

(iupta rcitcratcd thc submission rnadc in thc application.

l{cvc n uc's Su bnrission:

19. 'l'hc Additional Cornmissioncr, CGS'I. & C. lix. Commissioncratc,

Vadodara-l vidc lcttcr datcd 22-03-23 has submittcd comments on thc

qucstion on which Advancc l{uling is sought and is as lbllows :

(a) Whcthcr the activity/scrvicc in rcspect of which an Advance Ruling

has bccn sought is an 'ongoing activity' or a 'proposcd' onc.

Itcply : 'l'he Activity / Servicc is an ongoing activity as clarified in thc

Anncxure - I ol thc Application from authorized pcrson of thc

applicant.

0.

r. N

fOt?,1
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(b) I{eport in tenns ol proviso to sub-scction (2) of Scction 98 of thc Act.

Whether the qucstions/issues raiscd in thc application arc alrcady

pending or dccidcd on any procccdings in thc casc ofthc applicant.

I{eply : As pcr availablc records, the qucstions/ issucrs raiscd in thc

application arc neither already decidcd nor pending against the

applicant.

(c) Commcnts on Merits :

Ileply : On thc issuc of applicability ol GS'I of thc amount of dcposit ol 75 o/o

into escrow account of the applicant, it appcars the GS'I should bc

applicablc on thc portion ol amount dcpositcd into cscrow account till

llnal outcomc of thc light ol Scction 7 oll GS'l' t\ct, 2017 within thc

Scope ol Supply; thc cxprcssion of supply includes which statcs as

undcr :

"(a) all lorms ol supply o1'supply ol goods or scrviccs or both

such as Salc, transfer, bartcr, cxchangc,, liccnce, rental, lcasc or

disposat madc or agreed to bc madc for a considcration by a

pcrson in thc coursc or lurthcrancc ol busincss."

In view of thc statutory provisions o[ thc laws' thc application of thc

Advance Ruling sought by thc applicant lor dcposit ol 75%o amount in to

cscrow account is not taxablc does not appcars to be sustainable, both on

admissibility ground as wcll as Mcrits

l) iscussion irnrl lindines

20. At thc outsct, wc would likc to statc that the provisions of both

thc cGST Act and thc GGS'I'Act arc thc samc exccpt lor ccnain provisions.

't'herclbrc, unlcss a mcntion is spccifically madc to such dissimilar provisions,

a rclercncc to thc CGS'I' Act would also tncan a rcfcrcncc to thc samc

provisions under thc GGS'l' Act.

2t. Wc havc considcrcd thc subrnissions tnadc by thc Applicant in

thcir application lor advancc ruling as wcll as thc subrnissions made

thc coursc of pcrsonal hcaring. Wc havc also considcrcd thc issuc i
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thc rclcvant [acts & thc applicant's subrnission/intcrprctation o1'law in rcspcct

ofqucstion on which thc advancc ruling is sought.

22. Ilclorc dcaling with to thc submissions made by thc applicant, wc

would Iikc to rcproducc thc rclcvant scctions lbr casc olrcfbrcncc:

('l.l\ I'tt.\t. (;oot)s \\ t) st.:ltVI('t,.s \C't' 2017

(311 "t'ttrtsiclcrurion" itt ralution to thc .ttrpltly of gootl.s ,r .scrt'ice.t or both includes-

(a) unl,paymcnt ntada or lo be mude, u,helhar in money or othent,ise, in respecl of, in
rcsponsc lo. or fbr the intlucemcnt o/. the su1tpl1, of gootls or sen,iccs or ioth,
v'lrcthar hy lhc reL'ipient or h|'uny olher per.;ott hut shull nor inclu(le uny subsidy
git'en hy'tha ('entrol Oovrnnrcnl or o Slote (ktt,crnmcnl;

(h) lhe nonel.o'y vulue of uny ug1 or .fitrbearance, in rcslsect of. in response lo, or.fbr
tlte inducement of, the supply o./ goods or services or both, wherher by the rec.ipi'ent
or hy any other person but :hall not inclutle any subsidl, given iy the Cintrut
Ooternntcnt or u Slale (ioyernntenl;

I'rovitled thut u depo.sit git'en in respect o/ the supprl. o/.g.ocrs u. .rart'ices or
both sfull nor he considcrcd as payment mude.fitr sttih suppry unlc.ss trtc
supplier applies such deposil as consideration lir the said suppiy;

( l) l,'or the purposes of'lhis lct, the exprassion - ,'supply,' includes-

(u) all ./brms o/ supply o/-grxtds or services or hoth such as sale, rransfer., borler,
exchange' licence, renrar, rease or disposar made or agreetr ro be made .fbr u
con,yideralion by a person in the course or.fitrtherancc ol business,.

(b)
tllaa) the aclivilies or lronsactions, by a person, other than un intli,titlual. to its
members or consriluents or vice-versa,.for cqsh, deferred pqyment or orher valuable
con.tideration.

Ii.rplanatiur.-litr thc purposas of thi.r tlou.se. it is hcrcb.y, clarilied that,
notwit hstantling anything contoined in onlt othct lau,./br the timi heing in
.fi;rce or uny.judgment. decree or order o/'uny Court, tribunal u, outhi,:it1,,
rhe per.son and irs ntembers or con.ttiruenrs shol he treemed to be ttt,
separute persons untl the supply'/ acti,itie.; or transuclion.y inler se shal! be

- dcemed lo tuke place./iont one such person to rmothet.;f
(b) intytrt of _scn'icas.fir o considerarion v,hather or rutr in !he course or.fitrlherance
o/ business; : 

lantl l

Settirttr 7. Stnpc of suppl.l'.-

(L) the uLtit,itic.s ,r1tct.i/iad in ntolt: or ugrcul lo he nutle vithout tt
consideralion; 3 

J+*** 1

(c) ] 
1*+** 1.

(d)
5111A1 where certain acliyities or tran,t
provisions o/.rub-section (l), they shal
services as reJbrred to in Schedule Il.I

uLtion.\ Lot1,\tiluta u suppl.) in uctorLlunct vith t
I be trcuttl cithcr us:;rt1tpl.t'of gtxxls or:;u

I,A

\ t0&
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(2) Nolttt ilhstun.ling an.t'llting tonluincd in sub-.\eL'tion ( l),

(a) actit'ities or tronsoctions specilied in Schedule lll: or

(b) ,such activities or tronsoctions underlaken by the Central Government, o :ilale
(iotarnment or uny local outhorit)' in which the1, q'o enguged us public'aulfuvities.
as may be nolificd ht, lhc (iovernmenl on lhe rccommendalions o/ tha ('ouncil.

shull bc treutctl trcithcr us a :uppll ol gorsLls tutr u .;trp1 1 t)/ r.7 r'lLc.r

(3) Subject to the provisions o[6lsuh-sections (l), (1A) and (2)1, the (iovern,nent moy, on
the recommendations ofthe Council, specify, by noti/ication, lhe tronsoclions lhol are to be

treqted as -

(a) o supply of goods on<l not os u supply ofscrvit'as: or
(b) u supltly o/ scrviccs und nol as a.supply o/ gtnds.

23. We find that the primary question raised before us is whcthcr thc

amount dcposited in an cscrow account which is pcnding outcomc ol thc

lurthcr challcngc bcforc DAll/Arbitral 'l'ribunal & which can bc withdrawn

only against a IlG, is liablc to GS'[ undcr thc provisions ol CGS'I' Act,2017

or othcrwisc. 'l'he rnain crux of the argumcnt ol thc applicant in thc mattcr is

that thcrc is no supply involvcd in tcrrns of scction 7 ol thc CGS'I'

Act,20l7 and that it would not lall within thc ambit olScclion 2(3 l) olthc

dcllnition o[''considcration'.

24. Scction 2(3 l) and scction 7 havc bccn rcproduccd rzlpra. Lct us

first examinc whethcr it falls within thc ambit o I considcration. Considcration

in rclation 1o supply/goods, as defined in thc Ac1, includcs payrncnt madc or to

bc rnadc, in moncy or othcrwisc, in rcspcct oI/rcsponsc to, lor and thc

induccmcnt of thc supply, whcthcr by thc rccipicnt or by any othcr pcrson. It

shall not include any subsidy givcn by thc Ccntral/Statc (lovcmment.

Considcration furthcr also includcs rnonctary valuc ol any actllorbcarancc,

whclhcr by thc rccipicnt or by any othcr pcrson. What is signillcant is

h<lrvcvcr thc

rcspcct o[' thc su

roviso to thc dcfinition which slatcs that a d sit lvcn I I-l

pnlv ol' qoods or scrviccs or bolh shall not bc considcrcd as

considcration for thc said suonlv.

unlcss thc su licr a lics such dc os it aslt nlcnt madc lbr such su
0

i\

=



l0

25. Wc find that though thc amount ic 75Yo paid into an cscrow account

is towards the dispute pcrraining to thc supply, what brings this particular

transaclion out of thc scopc o['thc considcration is thc lact is that it is not paid

to thc contractor [supplicrl but is dcposilcd in an cscrow account; that it

cannot bc withdrawn liorn thc account without thc cxplicit approval o[ thc

applicant; that thc amount can bc withdrawn only subjcct to thc condition that

thc supplicrlcontractor I providcs a IIG lbr thc said amount. In-fact, thc

applicant, though hc has dcpositcd thc amount in an escrow account, also docs

not tcrm this as a considcration lbr thc supply sincc hc is agitating his casc,

lbcling aggricvcd by thc dccision rcndcred against him. In view ol thc

Ibrcgoing, wc hold it to bc outside the scopc of 'considcration' as dcllncd

undcr scction 2(3 1 ) o1'the CGS'I' Act, 20 I 7.

26. Wc now cxaminc whcthcr it is a supply. Supply, in tcrms of scction

7, includcs all lbrrns ol'supply of goods/scrvices or both such as salc, transl-er,

bartcr, cxchangc, liccncc, rcntal, lcasc or disposal rnadc /agrccd to bc madc ibr

a considcralion by a pcrson in thc coursc or lurlherancc of'busincss. Surcly

this payrncnt of 7 5Yo into an cscrow account would not f all within the ambit ol'

supply to be lcviablc to CGS'I' in vicw ol' our finding in respcct ol'

considcration as rccordcd in thc prcvious paragraph.

2'7. Wc llnd [ha1 thc disputc hcrc is not whclhcr conscquent 10 thc

I)All/arbitral award, thc clrangc, il' any, in thc valuc pcrtaining to thc supply,

ctc., would bc lcviable to (iS'l'. What is in disputc specilically is whcthcr thc

75%o amount dcpositcd by thc applicanl qua thc O.M. ol'NI'I'I Aayog, wirh an

intcntion to hclp thc construction scctor, would bc lcviablc to GSl'.

28. In thcir additional submissions, thc applicant has madc it

errphatically clcar that prcscnt application is Irlcd not for such cascs whcrcin

invoicc has alrcady becn issucd by the contractor bcforc issuancc of DAII/

arbitration award to thc applicant. Thc applicant has stated that thc contractor

cannot issuc invoicc till thc timc work is ccrti llcd by thc Iinginccr & approv F0n
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by I)l'CCll-. 'l'hc applicant has furthcr listcd that prcscnt application is filcd

with respcct to decisions/awald by DA[I/arbitration on disputcs, vL

o Whcthcr cscalalion (Pricc variation clausc) is applicablc or not as pcr thc
terms ol' agrcclncnt;

o ln tcrms ol'provisions ol'continuous supply ol'scrvicc, disputc as to whethcr
thc tcrms ofcontracl has bccn fulfillcd by thc conlraotor as rcgards thc
quantity oI work donc;

o In casc of incrcasc in ratc of (iS'l lsay l8% liom erstwhilc l2%), whcthcr
contraclor is cligiblc for incrcascd GS'l' (6%);

o ln casc olshili from crstwhilc Indircct tax rcgimc to (iS'l rcgimc, whcthcr
contraclor is eligiblc lor any incrcasc in conlract valuc duc to changc in ralc
oftaxcs applioablc 10 thc contract on advcnt of GS'l';

29. 'l'hus, for thc sakc of rcpctilion, thc disputc is not whcthcr thcrc rs

a GS'l' liability conscqucnt to thc dccision, which is finally acccptcd by thc

partics. '[he bonc of contention hercin is limited, mcaning thcreby that

whcthcr thc 75Yo amount dcpositcd bclorc a final conclusion is rcachcd to thc

disputc, and which is allowcd to bc withdrawn subjcct to conditions, is

lcviable to GS'l'.

31.

though thc

pcm-rission

an1oun1.

An additional rcason lor holding thc abovc vicw is thc lacl that

contractor is pcrmittcd to withdraw thc amount lsubjcct ttr

lronr thc applicantl, hc is bound to subrnit a IIG lor thc said

32. 'l'hc alorcmcntioncd finding is on account ol a spccilic sittr'ation

whercin lal that thc amount is not paid to thc contractor [supplicrl but is

dcpositcd in an cscrow account; lbl that thc arnounl so dcpositcd in thc cscrow

.lccounl cannot bc witl-rdrawn by thc supplicrl contractor I without thc conscnt

of thc applicant; and lc I that thc arnount can bc withdrawn subjcc
Fl.P

/.,s I H

condition that thc supp licrlcontractur I providcs a IIG Iil'thc said arno

30. In this background, ongoing through thc dcfinition ol

considcration and scction 7 ol- thc CGS'I' Act, 2011 , wc lind that this 75oh

dcposit madc in an escrow account as pcr thc O.M. olNI'l'l Aayog, is ncithcr a

considcration nor a supply till it is linally dccidcd against thc applicant and

acccpted by thc applicant.



l2

33. 'l'hc abovc linding is also subject to a ridcr that thc moment thc

supp licr[contractor I linally succccds in thc disputc/thc applicant acccpts thc

advcrsc dccision, this ruling would bc rcndcrcd inl'ructuous. 'r'his finding is in

operation only for a limitcd pcriod whcn the supplicrlcontractorl has no1

succccdcd in thc litigation/thc applicant has not acceptcd an advcrsc dccision

& thc sr"rpplicr uscs thc amount lying in thc escrow account subjcct to his

Iurnishing a BG. It also gocs without saying that the department rcserves

cvcry right to rccovcr any intcrcst due on such amount for thc dclay in

paymcnt of GS'l', il'any, on account o{'thc non acceptancc ol advcrse dccision

ol' thc I)AIl/'l'ribunal.

34. Sincc on thc llrst qucstion wc hold in ncgativc, thc second and

the third qucstion is rcndcrcd inlluctuous. Wc thcrcforc proposc to givc no

Iindings in that rcgard.

35 In thc light ol'thc abovc, wc rulc as undcr

ITTJ I, IN(;

'['hc arrount dcpositcd by thc applicant (7 5%o) in cscrow account against

bank guarantcc pcnding outcome of thc lurthcr challcngc againsl.

Arbitral Award or dissatislbction against I)AII dccision, is not liablc to
(lS'l- undcr thc provisions ol'CGS'I' Lct, 2017.

a Sincc thc altswcr to llrst qucstion is in ncgativc, thc sccond & third
clucstron rc rcndcrcd in ll'uctuous

(Ril)r)lrEsrr rr^VAr.)
MriMrluR (s(;s'r')
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